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Appendix

Torah She’B’Al Peh and Madda:
When Science Contradicts

the Talmud

I. Halakhot that Contradict Modern Science

The question of possible contradictions between
statements in the Talmud and modern science is not a new
one, and has been actively addressed for several centuries. One
prominent discussion of the matter began in the 1700s, and
focused on one of the melakhot of Shabbat, that of killing an
animal, known as “shochet” or “netilat neshamah”*!

The melakhot of Shabbat are derived from the activities
that were necessary for the construction of the Mishkan. In the
case of Shochet, the basis is the slaughtering of large animals so
that the hides could be used for the Mishkan. Accordingly, the
Talmud assumes that the melakhah of shochet only applies to
animals that share common elements with the rams that were
slaughtered for the Mishkan. By this standard, we are told, it
is permitted to kill lice on Shabbat, as they are significantly

441 Shabhat T3, See also Yevamot 6b and Mekhilta to Ex, 35:2,
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The Chazon Ish has a similar, but slightly different
understanding.®" Among other topics, he commented on
the laws of treifof, injuries or illnesses that render an animal
unkosher. Generally speaking, these include conditions that
would prevent the animal from living another twelve months.
However, a list of such conditions presented in the Talmud**
includes situations that we know to be survivable, and excludes
some conditions that we know would be fatal. For example,
the mishnah claims that the animal will survive even if both
kidneys are removed from the animal, while we know this to be
impossible. Some authorities suggested it was a misprint, and
should have read “one kidney is missing”, but we have no such
variant text, **

To address this, the Chezon Ish invokes the Talmudic
passage'™ that states the world is dividied into 6000 years: 2000
years of “tohu", 2000 years of Torah, and 2000 years of the days
of the mashiach, The starting point of the 2000 years of Torah
begins with Avraham’s spreading the awareness of the existence
of G-d to the world, but it is not clear why 2000 years later it
ends. Clearly, as the Maharsha notes, Torah continues to be
studied even after that point.

The Chazon Ish posits that the middle 2000 years may
be the period in which the halakhic underpinnings of the Torah
were formalized. Certainly, learning continues after that point,
but new elements are not added into the halakhic structure,
Thus, for example, the laws of freifot had to be established

454 Chazon [sh EH 27:3, YD 3:3 and YD 1557,

455 Chudin 54a.

456 [See HaTalmud V'Chachmoh HaRefuah p. 105; Divred Zeew vol. XIX,
chapter & Assia vol. VI, p. 262, -ed.]

457 Samhedrin 97a and Avodah Farqh 9a.
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during that period, and therefore it was done in accordance
with the scientific understandings of that time.

This suggestion still must confront the question of
why the current scientific disproval of these principles does
not negate them. To address this, the Chazon Ish suggests that
nishtanu hatevai'im, that the rules of nature have changed since
then. Meaning, Chazal used accurate science to arrive al their
positions. However, today, nature is different and therefore, we
find their positions not to be in concert with modern accurate
scientific facts. Nevertheless, they were not wrong, because
nature and science during their times was different than ours.
'This is very hard to accept as correct. It is, though, slightly more
feasible than the suggestion of the Dor Revi'i: in the Chazon
Ish's version, if it became clear that the ruling was always in
error, it would not be binding anymore; he is suggesting that the
ruling was correct at the time, but the reality changed later.

Situations Deemed Dangerous by the Talmud

Another related issue involves situations where the
Talmud permitted an action because of danger (sakanah),
and we no longer perceive there to be a danger involved. For
example, in the Talmudic era, a baby boy undergoing a brit
milah would be bathed in warm water before and afterwards in
order to prevent infection.®® The Talmud states that if a brit was
performed on Shabbat and warm water is not available, water
should be heated (despite the prohibition of cooking on Shabbat)
through the services of a non-Jew; if no non-Jew is available,
the Jew should cook the water himself. This is all permitted due
to the medical need and the danger assumed to be involved. The

458 Shabbar 134h.
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Shulchan Arukh, however, writes that already in his day, we are
not “of the custom to bathe” the baby, apparently assuming we
no longer believe there to be a danger.*” (In the modern era.
antiseplics are used).

Similarly, the Talmud elsewhere® lists various ailments
that were understood to be dangerous and could theoretically
justify overriding Shabbat. However, modern medicine does
not consider many of these situations dangerous, and thus it
would stand to reason that Shabbar desecration should not
be permitted. Nonetheless, there are rabbinic authors who
maintain that if the Talmud deems something to be dangerous,
that continues to apply halakhically even if modern medicine
has shown otherwise.

It would seem that the most appropriate path is to
follow in the footsteps of the Tannaim. The Tannaim followed
the doctors of their generation, and so should we. The doctors
of every generation should determine what is and is not
considered dangerous. ™

The Metzitzah Controversy

A related issue is the controversy surrounding metzitzah.
The Talmud* states that following a brit milah, there must be
metzitzah, or drawing out of the blood. A mohel who fails to do
this should be immediately dismissed, apparently because he is
endangering the baby.

459 Shulchan Arwkh OO 3319, See Rama, and note the comments of
Mishnah Berurah.

460 Avodah Zarah 29,

461 [See Tosafot, Moed Katan 11a; Yan Shel Shiome, Chulin 8:12; Kessef
Mishreh, Hil. Deiot; Hishtanut Ha'teva'im Ba'Halakhah chapter 22, - ed.)
462 Shabbar 133h.
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that is posed to the baby by the omission of metzitzah ¥

It would seem that here too, the appropriate path is
to follow the most current medical knowledge. In fact, the
responsum of the Chatam Sofer emphasized that the medical
knowledge of the Tannaim was not transmitted by Moshe at
Sinai; rather, they relied on the doctors of their generation. So
too, we should rely equally on the doctors of our generation.

Statements in the Talmud Concerning Medicine

The Chatam Sofer wrote in a different responsum®
that the Rambam, in his code, omitted many statements of
the Talmud that made assertions about medical matters. This,
he maintains, was because the Rambam, as a doctor, knew
medicine, and knew that the medicine of his day didn agree
with the medicine of the time of the Talmud. For example,
the Talmud™ states that it is unhealthy to cook meat and fish
together. This idea is not cited by the Rambam.

The Talmud also has a statement™ that the best time to
eat fish is soon before it's about to spoil. The Tosafot™ assert that
we no longer follow this advice, either because the reality has
changed, or for some other reason that renders it inapplicable.

470 Sdei Chemed (B'Tayarn HaMetzitzah 10) citing B. Tevi Elimelech

of Dinov, the author of the Bre? Yisaschar, volume 2 of the Ley HaTvri,
[However, this is not correct. In the Lev Ha'fvri, vol. 2 pg. 37a of B. Akiva
Yosef Schlesinger, there is a piece from R Tewi Elimelech. There, .
Schlesinger has a footnote where he writes that there is a spiritual danger
ter the child when there is no metzitzah b'peh, However, there is no such
comment from R. Tevi Elimelech. - ed.]

471 ¥D 101.

472 Pesachim T6b.,

473 Moed Katan 11a.

474 ibid, 5.v. Kverra.
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There is also an extensive passage elsewhere in the Talmud*®
that prescribes remedies for various ailments. Commenting on
this passage, R. Sherira Gaon*™ wrote that it is based upon the
views of doctors of that era. One who follows such advice against
the view of current medical knowledge would be endangering
himself and responsible for his own risk.*”

There is also a debate in the Talmud regarding the
status of a child born during the beginning of the ninth month
of pregnancy: does such a child have a status of a full-term
pregnancy, or is the child considered premature, and thus
possibly unviable (a safek neifel)? In the latter case, if the child
subsequently should die within thirty days of birth, it may be
the case that the baby was never viable. If so, if the mother’s
husband should pass away prior to the death of the child,
the wife would require chalitzah (out of safek), as. it would be
considered as if the couple never had a child. By contrast, if the
pregnancy was considered to be full term, there would be no
need for chalitzah, as it would be a situation where the couple
did have a child, albeit not one that survived. "

However, the Rama writes™ that the dispute in the
Talmud, which continued into later generations, is irrelevant
today. He cites the Rashbash® (c. 1400-1467) who noted that
already in his day it was considered medically normal for a

475 Grittin 68b-7ih,

476 Quoted in Oizar HaGeonin (o 680,

477 See the Yam Shel Shlomo (Chulin 8:12); R, Akiva Eiger to YD 336; Resp.
Chavat Yair 234; Kesef Mishnak, Debt 4:18

478 See Yevamot 42a

479 EH 156:4,

480 Resp. HaRashbash 513 (also cited in the Sedt Yosegf). It is also the opinion
of Resp, Tashbeitz 17,101,
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woman to give birth in the beginning of the ninth month, and
the child is considered fully viable,

Similarly, the Talmud*! labels a child born during the
eighth month to be a person of indeterminate viability (safek
nefel), a status that remains unresolved until the individual
survives past the age of twenty, with a host of halakhic
implications. However, the Chazon Ish wrote*® that this was
only true in the time of the Talmud. In the modern era, the baby
can be put in an incubator, and this is considered an extension
of the pregnancy. Even though there were some who questioned
this®™, the position of the Chazon Ish is cogent, as we should
recognize contemporary medical knowledge.

To return to the issue of fish cooked with meat, the
notion is brought in the Shulchan Arukh™. The commentaries
to the Shulchan Arukh assert that the danger is only if the fish
was cooked in the same oven with the meat; if they were not
cooked together, there is no danger in eating them together. The
Magen Avraham (c. 1635-1682) writes in his commentary on
the Shulchan Arukh™* that modern doctors do not believe there
is any danger, and thus the concern should no longer apply.
However, the Noda BeYehudah, in his responsa,”® was more
hesitant to dismiss the concept.®”

481 Yevanot EDa.

482 YD 155:4.

483 See Resp. Mirchat Yitzchak, [V,123.
484 YD 116:2-3.

485 O 173:1. Cited in the Mishnah Berurah 3 and the Arukh HaShalchan
10, See the notes in the Friedman edition of the Shulchan Arukh.

4846 Kama, EH 13.
487 [For more on this issue see Shemirat HeGuf Ve'HaMefesh chapter 1. — ed.]
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Similarly, the Talmud®® discusses a katlanif, 2 woman
who has lost consecutive husbands (either two or three),
and is thus considered dangerous for anyone else to marry.
This idea is brought by the Rambam in his code™ and by the
Shulchan Arukh™, However, the Rambam in his responsa™
cites a tradition from the Ri Magash (1077-1141) not to be
concerned about this. In this understanding, the Talmud was
only addressing those who were by nature concerned with such
things, but not mandating the concept as law.™

DNA Testing

A major contemporary issue is the validity of DNA
testing, which impacts a number of halakhic issues, including
the establishment of paternity. A number of years ago, one of the
rabbinic scholars in Israel issued a responsum.excluding blood
type tests for this purpose, referencing the aggadic passage in
the Talmud®® which states that there are three partners in the
creation of a baby: the father, the mother, and G-d, with the
mother providing the blood. If so, it would seem that testing
the fathers blood should be useless for paternity, as the blood
would come from the mother.**

488 Yevamot 64b.

489 Hil, Issurei Biak 21:31

490 EH 9:1.

491 218,

492 [See Beit Yosef ibid,; Resp. Noda B'Yehudak EH % Resp. Ateret Paz vol,

111, EH % Resp. Yabia Comer vol, 111, EH 15; Resp. Jggerot Moshe EH 1:26;
Resp. Divrei Chaien, EH 1:13; and Resp. Afarkasta DAnya EH 146, - ed.]

433 Niddah 31a.

494 See B Ben Tion Meir Hai Uziel, Shatri Uséel, vol, 11, 40:1:18; and Piskei
Diim Shel Beit Din HaRabanim vol. 11, p. 125 Mishnat Yaakev - Ishut p. 179
and Piskei Din Yerushalayim p, 221,
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